M AVIVA

Loss Prevention Standards — Financial Lines

Employment Practices Liability -
Managing Employee Performance in
the First Six Months

The Employment Rights Act 2025 has been amended to reduce
the qualifying period for ordinary unfair dismissal protection.

This Loss Prevention Standard discusses the implications of
this amendment and provides guidance to employers to help
manage employee performance.

Version: 1.0
Date: 10" July 2026

Aviva: Public



M AVIVA

Employment Practices Liability - Managing
Employee Performance in the First Six
Months

Introduction

Managing performance early in the
employment relationship is an
opportunity to build clarity, trust and
constructive working relationships from
the outset. When expectations are clear,
and appropriate support is offered early
where required, employers can reduce
the risk of future disputes, while helping
both the organisation and the employee V.
build a positive working relationship. K / e a

From 1 January 2027, the Employment Rights Act 2025 (ERA) will reduce the qualifying
period for ordinary unfair dismissal protection from two years to six months. As such, the
first six months of employment are now particularly important, and mean that employers
will need to identify, manage and document potential performance concerns much earlier
than many currently do, as employees will benefit from unfair dismissal protection from
an earlier point.

While employers will still be able to dismiss employees where there is a fair reason and a
fair process, dismissals after a relatively short-lived working relationship will require
greater care, clearer evidence and better record keeping than before.

This guidance is designed to help employers manage performance fairly, consistently and
commercially, while reducing the risk of employee relations issues escalating into claims.

Why the First Six Months Matter

The early employment period is often treated as a trial period or probationary period, but
it should not be informal or undocumented. Employers should use this time to assess
whether the employee can meet the required standards, whilst ensuring they are given
appropriate support, feedback and opportunity to improve.

On one view, following ERA, employers are effectively being given a shorter period of
time in which to make a final decision on an employee’s future with the company, due to
the reduced period in which they can assess and seek to improve employee performance
and behaviour.

It should be noted that all employees currently benefit from certain “day one” protections,
and these are not changing following the introduction of ERA. Employees will still be
protected from day one where the dismissal or treatment is “automatically unfair”, or
related to issues such as pregnancy, whistleblowing, trade union activity, health and
safety concerns, family leave, flexible working requests or discrimination.
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Employers therefore need to make sure that they are acting early, making their
expectations clear, and are documenting everything. The first six months are the best
opportunity to support improvement, build trust and prevent performance concerns from
becoming disputes or employment claims.

3. Key Employment Rights Act 2025 Updates for Employers
Relating to Performance Management

Employers should review performance management, probation, absence and dismissal
processes in light of the following changes.

3.10rdinary Unfair Dismissal Protection After Six Months

ERA will reduce the qualifying period for ordinary unfair dismissal protection from two
years to six months, with implementation intended from 1 January 2027. Employees who
already have six months’ service on that date are expected to gain protection immediately
from commencement, with other employees gaining protection once they reach six
months.

3.2 Removal of Unfair Dismissal Compensation Cap

As of 6 April 2026, the maximum compensatory award for an ordinary unfair dismissal
claim in the UK is £123,543, or 52 weeks' gross pay, whichever is lower. Under ERA, this
cap is being removed.

The compensation will still be based on the employee’s actual and anticipated loss (which
will often be based on their salary), but the removal of the cap means compensation could
be higher and, potentially, beyond the limits of any EPL insurance, depending on the terms.
This makes it even more crucial for employers to ensure performance is properly
managed, as some of the potential loss could effectively be uninsured.

3.3 Written Reasons for Dismissal

Employees will have the right to request written reasons for dismissal after six months’
service, instead of two years. This makes it even more important that managers maintain
clear records of performance concerns, feedback, support offered and decision-making.

3.4 Flexible Working

Employees already have the right to request flexible working from day one of their
employment. However, ERA reforms are expected to strengthen the process by requiring
employers who are considering refusing a flexible working request to consult with the
employee and explain why refusal is reasonable by reference to the permitted business
reasons. Performance management should therefore avoid treating flexible working
requests negatively or assuming that flexible, remote or hybrid working arrangements are
the cause of poor performance without clear evidence.

3.5 Statutory Sick Pay and Sickness Absence

From 6 April 2026, statutory sick pay became payable from the first day of sickness
absence, and the lower earnings limit was removed. Employers should be careful when
managing performance issues that overlap with sickness absence, disability, mental
health conditions or workplace stress, as these issues can create discrimination,
reasonable adjustment and unfair dismissal risks.
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3.6 Family leave and pregnancy-related protections

ERA includes reforms to family-related rights, including changes to paternity leave,
unpaid parental leave, bereavement leave and additional dismissal protections for
pregnant employees and those returning from statutory family leave. Employers should
ensure performance concerns are not linked to pregnancy, maternity, paternity, parental
leave, caring responsibilities or family-related absence.

4. Fundamental Principles for Managing Early Performance

Employers should adopt the following principles when managing performance in the first
six months.

4.1 Make Expectations Clear from the Outset

Employees should understand what is expected of them from the beginning of
employment. This includes aspect such as:

Role responsibilities;

Performance standards;

Behavioural expectations;

Reporting lines;

Training requirements;

Key objectives;

Working hours and attendance expectations;
Hybrid or remote working arrangements;
Probationary review dates; and
Consequences if standards are not met.

Where expectations are vague, inconsistent or undocumented, it will be harder for the
employer to justify later criticism or dismissal.

4.2 Make Sure the Probation Period is Managed Proactively

A probation period should be a structured assessment period, not simply a clause in the
contract. Employers should normally hold review meetings at:

¢ Induction or week one;

¢ One month;

e Three months;

¢ Five months; and

e Before the end of the six-month ERA period.

Where concerns arise, employers should not wait for the scheduled probation review.
Early intervention is usually more effective and less contentious.

4.3 Give Feedback Early and in Writing

Many employment disputes arise because the employee says they were unaware the
employer had concerns. Managers should be encouraged to give prompt, constructive
feedback and follow it up in writing. A good record should include:

e The concern identified with examples of the issue;

e What improvement is required;

e What support will be provided;

e The timeframe for improvement;

e The date of the next review; and

e the potential consequences if improvement is not achieved.
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The tone should remain professional and supportive. Written feedback should not be
unnecessarily harsh, vague or emotive.

4.4 Distinguish between capability, conduct, absence and miscommunication

Employers should identify the true nature of the concern before acting. This distinction
matters because using the wrong process can increase the risk of challenge.

Capability. This is where the employee cannot meet the required standard despite their
effort. This should be managed by providing feedback, training, support and a reasonable
time within which to improve.

Conduct. This where the employee will not follow instructions or behaves
inappropriately. This should be managed by considering the disciplinary process and
conducting a proper investigation if misconduct is alleged.

Absence/health. This is where performance has been affected by illness, disability,
stress or a medical condition. This should be managed by careful consideration of medical
evidence where appropriate, making reasonable adjustments and absence management.
Miscommunication. There can be misunderstandings between an employee and
employer as to what their role requires, particularly where this conflicts with the
employees’ preferences or abilities. This should be managed by clarifying expectations,
considering redeployment, or redefining objectives where this is possible.

5. Suggested Six-Month Performance Management Framework

Stage 1: Before Employment Starts

Employers should ensure the recruitment and onboarding process supports later
performance management. Employers should consider the following actions:

Provide an accurate job description;

Confirm key responsibilities and reporting lines;

Avoid overstating flexibility or autonomy if the role requires close supervision;
Consider the appropriate probation period for the role and confirm in the contract;
Define how performance will be assessed;

Identify any training or qualification requirements;

e Document any agreed flexible working arrangements; and

e Retain recruitment notes and interview assessment records.

Recruitment records can be important if an employee later alleges that performance
criticism is discriminatory or inconsistent with what was promised.

Stage 2: First Month - Setting Expectations

The first month should focus on clarity, induction and early support by:
e Explaining the role requirements;

e Agreeing short-term objectives;

e Providing relevant policies and procedures;

e Confirming ways of working;

e Arranging required training;

e Identifying any support needs;

e Discussing any adjustments requested by the employee;

e Holding an initial check-in; and

e Recording the outcome.
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If issues are identified during the first month, they should be addressed promptly and
informally where appropriate.

Stage 3: Months Two to Three - Monitor and Support

By the end of month three, the employer should have a clear view of whether the
employee is broadly on track. Managers should consider:

¢ Is the employee meeting the basic requirements of the role?

e Have any concerns been discussed?

¢ Has the employee received appropriate support?

Are there any health, disability, family, caring or flexible working issues?

Are expectations realistic and consistent with others in similar roles?

Is further training required?

Should objectives be adjusted or clarified?

Where concerns exist, the manager should hold a documented review meeting and
provide a written summary to the employee.

Stage 4: Months Four to Five - Formalise Concerns if Needed

If performance remains below the required standard, the employer should move from
informal support to a more structured process. This may include:

A formal probation review;

A performance improvement plan;

Clear written objectives;

Measurable targets;

Support or training;

Regular review meetings;

A warning that employment may be terminated if improvement is not achieved; and
Consideration of any reasonable adjustments.

Employers should avoid surprising the employee with a dismissal decision at the end of
probation if concerns have not previously been raised.

Stage 5: Before Six Months - Make a Reasoned Decision

Before the employee reaches six months’ service, the employer should decide whether
to:

e Confirm employment;

e Extend probation, if contractually permitted and reasonable;

e Continue support under a performance improvement plan;

e Consider redeployment or adjustments; or

e Terminate employment.

Any dismissal decision should be based on evidence. The employer should be able to
explain and provide all appropriate evidence of:

e What standard was required;

e How the employee failed to meet that standard;

e What feedback was given and when;

¢ What support was offered;

e Why further time or support was not appropriate;

e Whether any protected characteristic or statutory right was relevant; and

e Why dismissal was a reasonable outcome.
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6. Performance Issues Involving Health, Disability or Mental
Health

Performance issues may overlap with health conditions, mental health, neurodiversity,
stress or disability. These cases require particular care and employers should consider
whether:

e The employee has disclosed a medical condition;

e Sickness absence is affecting performance;

e Workplace stress has been raised;

The employee may be disabled for the purposes of the Equality Act 2010;
Reasonable adjustments may be required;

Occupational health input is appropriate;

Management expectations need to be adjusted;

The employee has requested flexible working; and

e Disciplinary or capability action should be paused pending further information.

Employers should avoid dismissing or criticising an employee for performance issues
without considering whether health or disability may be contributing. Examples of
possible reasonable adjustments may include:

Adjusted targets;

Additional training;

Clearer written instructions;

Changes to working hours;

Reduced workload for a defined period;

Assistive technology;

Regular check-ins;

Modified communication style;

A phased return after sickness absence; or

Changes to the physical working environment.

Employers should ensure that all considerations relating to health, disability and potential
reasonable adjustments are fully documented.

7. Flexible working and early performance concerns

Flexible working can be a valuable recruitment and retention tool, but it needs to be
managed clearly. Where an employee is working flexibly, remotely or on a hybrid basis,
employers should ensure performance concerns are based on objective evidence, not
assumptions about visibility or working location. Good practice includes:

e Agreeing availability expectations;

e Setting output-based objectives;

e Documenting communication arrangements;

e Applying standards consistently;

e Reviewing working arrangements if they are not effective;

e Discussing alternatives before refusal or withdrawal;

e Considering discrimination risks; and

e Recording business reasons for decisions.

Employers should be particularly cautious where flexible working requests relate to
childcare, caring responsibilities, disability, health conditions, pregnancy or religious
observance. Again, all communications with the employee should be fully documented.
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8. Automatically Unfair Dismissal and Day-One Risks

Employers should remember that some dismissal claims do not require two years’ service
and will not require six months’ service once the ERA reforms are implemented. These
existing “day-one” protections remain in place.

Higher-risk reasons include dismissal or detrimental treatment connected with:

Pregnancy or maternity;
Family leave;

Flexible working requests;
Whistleblowing;

Health and safety concerns;
Trade union activity;
Asserting statutory rights;
Discrimination;
Disability-related absence;
Requests for reasonable adjustments;
Time off for dependants; or
Industrial action.

Where any of these issues are present, employers should seek HR or legal advice before
taking any dismissal action.

9. Documentation Standards

Good documentation is one of the strongest controls against EPL claims. Employers
should consider retaining the following documents:

Job description;

Offer letter and contract;

Probation clause;

Induction records;

Training records;

One-to-one notes;

Probation review forms;

Emails confirming feedback;

Performance improvement plans;

Evidence of support offered;

Medical or occupational health advice, where applicable;
Notes of adjustment discussions;

Flexible working request records;

Dismissal decision notes;

Appeal records; and

Written reasons for dismissal where requested or provided.

Records should be factual, balanced and professional. Managers should avoid casual
comments, sarcasm, personal criticism or language that could later appear
discriminatory, retaliatory or prejudicial. For related reasons, employers should consider
what communication tools are appropriate for work-related records. For example, there
is often a tendency to be less formal in workplace messaging applications than there
would be in an email or formal meeting.
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10. Common Employer Mistakes

Employers should avoid the following common pitfalls:

1. Waiting too long to raise concerns. Delayed feedback makes it harder to justify
dismissal and may appear unfair.

2. Relying on probation clauses without a process. A probation clause does not
remove the need to act fairly and consistently.

3. Failing to document informal conversations. If there is no record, it may be difficult
to prove the employee was warned. Employers should follow up conversations with
an email confirming what was discussed.

4. Using vague language. Comments such as “not a good fit” or “poor attitude” should
be supported by specific examples.

5. Ignoring possible disability or health issues. Performance concerns linked to health
may require reasonable adjustments.

6. Treating flexible working as a performance problem. Employers should focus on
outputs and evidence, not assumptions about working patterns.

7. Making decisions too close to the six-month point. Employers should diarise key
dates and allow time for review, consultation and decision-making.

8. Inconsistent treatment. Employees should be treated consistently unless there is a
clear reason for the difference.

9. Not offering a right of appeal. Where dismissal occurs, an appeal process can help
demonstrate procedural fairness.

10. Poorly worded dismissal letters. Dismissal letters should be clear, factual and
properly aligned with the documented reasons. ACAS provides a library of template
letters to help support employers here: Templates | ACAS.

1. Practical Controls for Employers

Employers should consider implementing the following controls:

Contract and Policy Controls

e Include a clear probation clause in employment contracts.

e Reserve the right to extend probation where appropriate. (although this will not serve
to extend the 6 month period before unfair dismissal can be claimed)

e Ensure performance, disciplinary, absence and flexible working policies are up to
date.

e Update policies to reflect ERA changes.

e Ensure managers understand day-one employee protections.

Management Controls

e Train managers on early performance conversations.

e Require probation reviews at set intervals.

e Use standard probation review templates.

e Require HR review before dismissal.

e Diarise six-month service dates.

e Escalate high-risk cases involving sickness, pregnancy, whistleblowing, flexible
working or discrimination concerns.


https://www.acas.org.uk/templates
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Recordkeeping Controls

e Keep written notes of performance discussions.

e Confirm feedback and any performance-related conversations by email.
e Record support offered.

e Retain evidence of training and supervision.

e Document reasons for decisions.

Governance Controls

Monitor probation outcomes by department or manager.
Review dismissal patterns for consistency.

Audit short-service dismissals.

Track grievances raised during probation.

Review claims or complaints for recurring themes.

12. When to Seek HR or Legal Advice

Employers should seek advice before taking action where:

The employee has disclosed a medical condition;

There are signs of stress, anxiety or mental health difficulties;
The employee is pregnant or on family-related leave;

The employee has requested flexible working;

The employee has raised a grievance;

The employee has complained about discrimination, harassment or bullying;
The employee has raised whistleblowing or regulatory concerns;
The employee has raised health and safety concerns;

The proposed dismissal is close to the six-month point;

The employee has more than six months’ service;

There is a risk of reputational harm; or

The facts are unclear or contested.

13. Final Risk Management Message

The first six months have a heightened importance following the ERA, and should be
treated as a structured, evidence-based assessment period.

Employers who set clear expectations, give early feedback, document concerns and
consider individual circumstances will be better placed to make fair employment
decisions, improve employee relationships and reduce the risk of employment claims.

ERA does not prevent employers from managing poor performance. It does, however,
make early, consistent and well-documented performance management more important
than ever.

10
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Checklist

A First Six Month Performance Checklist is presented in Appendix 1 which can be
tailored to your own organisation.

Contact Information

United Kingdom

Please visit Aviva Risk Management Solutions or email us at riskadvice@aviva.com. To
speak to one of our advisors, call 0345 366 6666.*

*The cost of calls to 03 prefixed numbers are charged at national call rates (charges may vary dependent on
your network provider) and are usually included in inclusive minute plans from landlines and mobiles. For our
joint protection telephone calls may be recorded and/or monitored.

Canada

Please visit Aviva Risk Management Solutions | Aviva Canada or email us at

r'm n VIV m
Ireland

Please visit Insurance Risk Management | Business Risk Management Insurance - Aviva
Ireland or Email us at armsireland@aviva.com

1


https://www.aviva.co.uk/risksolutions/
mailto:riskadvice@aviva.com
mailto:arms.canada@aviva.com
https://www.aviva.ie/insurance/business-insurance/risk-management/
https://www.aviva.ie/insurance/business-insurance/risk-management/
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Specialist Partner Services

Aviva have created a network of Specialist Partners to complement our in-house
capabilities and to enable our policyholders to benefit from a wide range of risk
management solutions at preferential rates and terms. Together, we provide solutions
to help with the significant challenges of modern-day risk management.

Note: These partner relationships are wholly for the benefit of our policyholders with no income to Aviva.

United Kingdom
For more information please visit: Aviva Risk Management Solutions - ialist Partner

Ireland

For more information please visit: Insurance Risk Management | Business Risk
Management Insurance - Aviva Ireland

Canada
For more information please visit: Qur Specialist Partner Network | Aviva Canada

12
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https://www.aviva.ie/insurance/business-insurance/risk-management/
https://www.aviva.ca/en/business/risk-management/our-specialist-partner-network/

Standards, Sources and i AVIVA
Useful Links

United Kingdom
e ACAS templates to assist employer documentation - Templates | ACAS
e Employment Rights Act 2025

13


https://www.acas.org.uk/templates
https://www.legislation.gov.uk/ukpga/2025/36/contents

Additional Information FAVIVA

Loss Prevention Standards

These documents set out best practice recommendations to help reduce the likelihood
and impact of losses.

Relevant Aviva Loss Prevention Standards include:
e The Employment Rights Act 2025: Risk Management for Employers
Please visit Loss Prevention Standards to view the full library.

Aviva Risks Training Solutions (United Kingdom Only)

Aviva Risk Training Solutions, delivered through our Specialist Partner, SafetyCulture,
provide free, bite-sized learning modules exclusively for Aviva policyholders.

Please visit Aviva Risk Training Solutions for further guidance.

14
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Appendix 1 — First Six Months 1 AVIVA
Performance Checklist

Location

Date

Completed by (name and
signature)

Before Employment Starts ’ Y/N Comments

—_
.

Job description is accurate and up to date.

Offer letter and contract have been issued.

Probation period is clearly stated.

Right to extend probation is included, if applicable.

Performance expectations are clear.

Recruitment notes have been retained.

Agreed flexible working arrangements documented.

Training or qualification requirements are identified.

OO NI o h W

Manager understands the probation review timetable
and six month period has been diarised.

The First Week ’ Y/N Comments

10. | Employee has completed induction.

11. | Role responsibilities have been explained.

12. | Key policies have been provided.

13. | Reporting lines are clear.

14. | Working hours and availability expectations confirmed.

15. | Hybrid or remote working expectations confirmed.

16. | Initial objectives have been agreed.

17. | Support needs have been discussed.

18. | Any adjustment requests have been escalated to HR




First Month Review
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Y/N Comments

19. | Review meeting held.

20. | Employee progress discussed.

21. | Any concerns raised clearly and constructively.
22. | Examples of concerns provided.

23. | Support or training needs identified.

24. | Objectives updated if required.

25. | Notes retained.

26. | Follow-up email sent to employee.

Three Month Review

’ Y/N Comments

27. | Formal probation review held.

28. | Performance assessed against role requirements.
29. | Attendance and conduct considered.

30. | Any health, disability or wellbeing issues considered.
31. | Flexible working arrangements reviewed if relevant.
32. | Training and support reviewed.

33. | Concerns documented.

34. | Improvement targets agreed.

35 | Next review date confirmed

Where Specific Performance Concerns Exist

’ Y/N Comments

36. | Concerns are specific and evidence based.

37. | Employee has been told what improvement is
required.

38. | Employee has been given the opportunity to respond.

39. | Support has been offered.

40. | The timescale for improvement is reasonable.

41. | Reasonable adjustments have been considered.

42. | HR has been consulted.

16



Where Specific Performance Concerns Exist Cont’d
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Y/N Comments

43. | Notes are factual and professional.

44. | Employee understands the possible consequences.
Month Five / Pre Month Six ’ Y/N Comments

45. | Six-month service date has been checked.

46. | Performance evidence reviewed.

47. | Probation outcome options considered.

48. | HR advice obtained if dismissal is possible.

49. | Any discrimination, whistleblowing, health, pregnancy,
family leave or flexible working risks reviewed.

50. | Decision-making rationale documented.

51. | Employee invited to a meeting if formal action is being
considered.

52. | Employee given the opportunity to respond.

53. | Outcome confirmed in writing.

Where Confirming Employment

Confirmation letter has been issued.

’ Y/N Comments

54.
55. | Ongoing objectives have been recorded.
56. | Development plan has been agreed where appropriate.
57. | Manager has continued to conduct one to ones.
Where Probation is Being Extended ’ Y/N Comments
58. | Contract allows for a probation extension.
59. | Reason for extension explained.
60. | Length of extension has been confirmed.
61. | Improvement targets have been documented.

17
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Where Probation is Being Extended Cont’d Y/N Comments

62. | Appropriate support has been offered.
63. | Final review date has been diarised.
64. | Employee has been warned of the potential

consequences if there is no improvement.

Dismissal ’ Y/N Comments

65. | Fair reason identified.

66. | Evidence reviewed.

67. | Employee has had the opportunity to respond.

68. | Alternatives considered.

69. | Protected characteristics and statutory rights
considered.

70. | HR/legal advice obtained where appropriate.

71. | Notice and holiday pay calculated.

72. | Dismissal letter issued.

73. | Right of appeal offered.

74. | Written reasons prepared where required/appropriate.

75. | Records retained securely.

Manager Reminder - Before Taking Dismissal

Action, ask ’ Y/N Comments

76. | Have we clearly explained the performance issue?

77. | Have we given examples?

78. | Have we given the employee a chance to improve?

79. | Have we offered appropriate support?

80. | Have we considered health, disability or personal
circumstances?

81. | Have we considered flexible working or reasonable
adjustments?

82. | Have we applied the same standard as we would to

Others?

18
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Manager Reminder Cont’d ’ Y/N Comments

83. | Have we documented the process?

84. | Would our decision look fair to an independent
reviewer?

85. | Additional Comments:

Please Note

This document contains general information and guidance only and may be superseded and/or subject
to amendment without further notice. By extension, any links to third-party websites do not constitute
marketing by Aviva and are included solely for the reader’s information and educational purposes. Aviva
has no liability to any third parties arising out of ARMS’ communications whatsoever (including Loss
Prevention Standards), and nor shall any third party rely on them. Other than liability which cannot be
excluded by law, Aviva shall not be liable to any person for any indirect, special, consequential or other
losses or damages of whatsoever kind arising out of access to, or use of, or reliance on anything
contained in ARMS’ communications. The document may not cover every risk, exposure or hazard that
may arise, and Aviva recommend that you obtain specific advice relevant to the circumstances.
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